ARTHUR G. SEYMOUR, JR.

ROBERT L. KAHN 550 W. MAIN STREET
REGGIE E. KEATON sy

LAW OFPICES SUITE 500
DONALD D. HOWELL LAW OFFICES

DEBRA L. FULTON FRANTZ, MCCONNELL & SEYMOUR LLP P.0. gox 39

MICHAEL W. EWELL e KNOXVILLE, TENNESSEE 37901
JOHN M. LAWHORN BLISHED 1602

JAMES E. WAGNER
BEVERLY D. NELMS TELEPHONE: 865-546-9321
MARY ELIZABETH MADDOX . . -
BENJAMIN C. MULLINS FACSIMILE: 865-637-5249
RICHARD T. SCRUGHAM, JR. Email: gjseymour@fmslip.com WEB SITE: WWW.FMSLLP.COM
MATTHEW A, GROSSMAN ! .

SHARON POTTER Direct Fax: 865-541-4612
KEVIN A. DEAN
TAYLOR D. FORRESTER

5

OF COUNSEL:
FRANCIS A. CAIN
IMOGENE A. KING

September 11, 2013

METROPOLITAN PLANNING COMMISSION
Suite 403, City-County Building

400 Main Avenue

Knoxville, TN 37902

Re:  Agenda Item No. 28 — James McClain
Dear Metropolitan Planning Commissioners:

In support of the above-captioned rezoning application and to support a change in the
Northwest County Sector Plan adopted in 2003, I would submit the following:

1. Changes in conditions - Lovell Road is in the process of being four-laned, and will be
four-laned in front of the McClain Nursery at 2214 Lovell Road within the next
several years.

2. Obvious error or omission in plan - Just to the northeast of the property is the West
Knox Utility District, which has its office and shops and truck parking at the site.
This property is zoned CB.

3. Obvious error or omission in plan - Knox County and the State of Tennessee for
many years have recognized this nursery as a legal commercial business.

To that end, I enclose herewith the following:

A. Certificate of Occupancy issued by Knox County on March 23, 1998;
. Plant Dealer Certificate issued by the State of Tennessee in 2011;

B

C. A Retail Agricultural Seed License issued by the State of Tennessee in 2010;

D. Business License and Gross Sales Receipt issued by the Knox County Court
Clerk for 2010; and

E. Construction Permit issued by Knox County in 1997 recognizing this location as a
commercial use and the type of occupancy as business.

I enclose herewith photographs of the operation.



Metropolitan Planning Commission

In re: Agenda Item No. 28 — James McClain
September 11, 2013

Page 2

The rezoning would simply recognize the existence of a nursery business which has been
permitted by Knox County for many years and will not adversely affect any part of the County,
nor the surrounding homes.

The applicant is simply asking the Planning Commission to recognize an existing
business that has been permitted to operate for many years.

Also enclosed is my argument to the BZA (which I lost) regarding this being a permitted
use in the Agricultural Zone.

Mr. McClain, Mr. Brewster with John ngzund{ will be present at the meeting
tomorrow to discuss this. 7 . 'f

Arthur G. Seymour, Jr
FRANTZ, McCONNELL & SEYMOUR, LLP

AGSIJ:Ibb
Enc.

SAWDOX\CLIENTS\5241\000000 \CORRESPO\01054174.DOC
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FOSTER D ARNETT JR

KNOX COUNTY CLERK LICENSE
PO BOX 1566
300 MAIN AVE. ROOM 226 0231962
KNOXVILLE, TN 37901
MINIMUM BUSINESS LICENSE AND GROSS SALES RECEIPT, NOT A BILL ik'f’/\()

Mailing

56109 JOHN DEERE LANDSCAPES, INC.
650 STEPHENSON HWY
TROY, MI 48083

JOHN DEERE INC

Location

JOHN DEERE LANDSCAPES, INC.
2200 LOVELL RD
KNOXVILLE, TN 37932

LOCAL ACCOUNT NUMBER 56109

STATE ACCOUNT NUMBER 165238604

TRANSACTION NUMBER

CLASS 1B

SALES TAX NUMBER 103643265

ISSUE DATE 03/04/11
TAX PERIOD 101/2010 - 12/31/201

EXPIRATION DATE 12/31/2011

DEPUTY CLERK SIGNATURE DRW WKZ29 Drawer 100 Site: 1

- POST AT LOCATION OF BUSINESS -- v
IF BUSINESS CLOSES, MOVES, OR CHANGES OWNERS, NOTIFY THIS OFFICE

DETACH THIS PORTION FOR CONFIDENTIAL FILE

~_ FOSTER D ARNETT JR, KNOX COUNTY CLERK

i LICENSE

LA =g ==y I )~ g =

0231962

MINIMUM BUSINESS LICENSE AND GROSS SALES RECEIPT, NOT A BILL

DRW WK28 Drawer: 100 Site: 1
Work Date:
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adhut ymas (31-5249

CONSTRUCTION PERMIT -~ KNOX COUNTY-

PERMIT NO: 45865 APPLICATION DATE: Sep 3, 1997 1INT: DEH

RECORDED: Sep 18, 19897 . FINALED: Feb 6, 1998
REMARK :

USE CLASSTFICATION: COMMERCIAL TYPE OF OCCUPANCY: BUSINESS
TYPE PERMIT: 57 DESCRIPTION;: OFFICE BUILDING UNITS:
CLTM: 104 GROUP: PARCEL: le8 LOTH#: ' ZONING: AG
LOTSIZE: - DWELLINGS PER PARCEL: - FLOODPLAIN APP'D:

PROJECT NAME: MCGINNIS FARMS

PROD: LOVELL RD. PADD: 2214
SUBDIVISION:

CONTACT PERSON: ERNIE OWENS DAYTIME PHONE: 523-1181
OWNNAME : MCGINNIS FARMS OWNPHN : SAME :
OWNRD: LOVELL RD. QOADD: 2200

OWNERS CITY/STATE: KNOXVILLE, TN.

ARCHITECT/ENG: HOWARD WARE : ARCH LIC NO: 10481

ARCH ADDRESS: CUSTIS DR.

ARCHE CITY/STATE: KNOXVILLE, TN. 37920 ARCH PHONE: 573-5623
CONTNAME: OWENS CONSTRUCTION ‘ CONT LIC NO: 14136
CONROD: N.FOURTH CONADD: 748

CONT CITY/STATE: KNOXVILLE,TN. 37817 CURRENT BUSINESS LICH:

CONT PHONE: 523-1181 CONTACT PERSON: ERNIE

WORKMAN'S COMP SUBMITTED:

PLUMBER : . PLUMB LIC NO:
PLUME FHONE:

MECHANICAL: MECH LTIC NO:
MECH ADDRESS:
MECH CITY/STATE:

MECH PHONE:

RECORDED SURVEY: TYPE CONSTRUCTION: METAL

SQUARE FT: 4000 HEIGHT: 1 BASEMENT: NO HEATING:
SANITATION: SEWER MASONRY FIREPLACE:

FRONT SB: 50 LSIDE: 35 REIDE: 35 REAR: 35
VARIANCES GRANTED BY BZA: DATE:

CONST. STAN APPS: DATE: COMMIE: DATE:
PRE-APPROVED PLANS: PLANS DATE: PERMIT No.:
ESTIMATED COST: $100,000.00 REINSPECTION FEES DUE: $30.00
BLDG. FEE: $366.25 15T LETTER: Mar 23, 1998 .
INSPECTION FEE: 2ND LETTER:

PLANS REVIEW: $50.00 3RD LETTER:

<OLAL rhs: $4L06.£0 DATE REINSF PALD: Apr 13, 1288

CO SENT: Mar 23, 1998 INITIALS: PC FBCO: REC'D FBCO:
TYPE OF CO SENT: LETTERS NEEDED:

REMARKS :

GAS PERMIT INFORMATION SECTION

UNIT1: ‘ BTUSL: 1INO:
UNITZ2: BTUS2: 2N :
UNIT3: ‘ ‘ BTUS3 : 3NO:

UNIT4 : BTUS4 : 4NO:
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: N . . Krigk County ' Ly—-v""u LN
Lo ‘ x CONSTRUCTION PERMIT ) 7]
" aon S Dapartment of Code Administration & Inspection 45963 45965 /
DATEY Sep 3, 1957  .DEH. ~
B 3. 197 bEA Phone: 216-2305_Gity/Coundy Building —_ PERMIT NO 0
" PROJECT NAME: MCGINNIS FARMG PERMIT TYPE:OFFICE BUILDING

JOB ADDRESS: 2214 LOVELL RD. ' SUBRIVIEIQON:

MAP: 04 GROUP. PARCEL; 164 LOTE: ZONING:AG

OWNER: MCOGINNIS FARMS ADDRESS: 2200.LOVELL RD..XNOXVILLE, TN, DPECNE:

ARCH/ENG: HOWARD WARE ADDRESS: CUSTLS DR, RNOXVILLE, TN. 37920 PHONE:S573-5623

CONTRACTOR: OWENS CONSTRUCTION ADDRESS: 748.N.FOURTH,KNOXVILLE,TN. 37917 PHONE:523-3181

CONTRACTOR'S LICENSE # 14196 CONTACT:ERNIE OWENS PHONE:523-1181

PLUMBING: THONE:

MECHANICAL: ADDRESS: PHONE:

LOT S8IZE: PLOOD PLAIN: STORIES: 1  BASEMENT:NO &/F:4000 DWELLINGS ON PARCEL:

BOARD OF ZONING: DATE: =
PRE~APFROVED PLANS: DATED: PERMITH: -7
REMARKE : ;_':
ESTIMATED COST: /0, 080 0O &

\ FRONT SETBACK:50 o
BUTLDING FEE:

L.SIDE SETBACK:35
INSPECTION FEE:

R.SIDE SEIBACK:35
PLANS REVIEW FEE:

, REAR SETHACK:35

TOTALS FEES: $8=89 §/lrd-8 ——

INSPECTION REMARKS 2/ ' { é? )

15T INSPECTION .y [5‘% 7 ] “{7 Q‘Q(H\ ]- ('7
| oo woren o oY) G}

MWMMMM L
0L Slah W 104695 B 3 fo’“sé\"@l »

. i@(/l_ -
ST —
Lol €l NG 1/5)% )&
- S b B e T ———
ENGINEERTNG REVIEW DATE i S . LAY DINE REVIEW DATH

FIRE BUREAU REVIEW DATE

NOTES 1. & I the responsibility of tha ownar[comract;; to tatepha inistrati irad j i
phane the Code Administration efiee for ali ra Lo X
2. The buflding ¢hall not be eccupied without - Certificate of Creupansy, Aired inspections

3. Building pafmit expires if congiruetion hes not begun within six months of Issuacce. SEWER
4. Applicable codes are: 1891 SBCC Standard Building Codas METAL
1091 SBCC Fire Prevention Code

1991 SBCC NFPA - 101: Life Safety Code | 1582 CABO 1 & 2 Family Dwelling Code

| haraby certify that | have read and examined this applicatior and knew the same to be trua and comrect, All provisi i

! A . All provisions of laws and resolutions
9°"e"’i"? t':ﬂs Wpe of work will be compliad with whether spacified hetein or nt, The granting doas not prasuma to give muthority to vialats
or cancel the provisions of any other State or Local faw regulating construction or the performancs of eonstruction.

Signature of OWARHCARIsmnine

I 4 9906 ON juauagzuel spioaay Ajunoy xouy "wyg7:g 1107 (01 ‘3ny
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Howard R, Ware, Jr Architect
Post Oftles Bor LAl FRL iRy ard Knexville, Tennessae 27640 Tetephone .513373.5.5;3

15 October 1997

Owens Constructien Company, Inc, u
748 N. 4th Avenue
Knoxville, In 37917

Rei McGinnis Farms projeat
2200 Lovell Road
Knoxville, Tennessee

To Whom It May concern;

The soil bearing for the wall footings is s0lid, .undistuyhed,

and satisfactory., The basic building loads will be transferred

the colunn footings which are also on solid bearing, Al}

footings have steal reinforcing rods., The column footings are

as per the plans and the wall footings have 2 #4'sg continuous,
‘

If I may be of urther service, please call ne,

/
~t
ﬁb@% {
10ward R. Ware, Jr, .
HRWIY /7w '

az7/12

‘.

L
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F N33
ER».., NERPLUMBING COMPANY

790? EL ACKS FERRY R
NOXWL].F‘ TN 3793 ?
423) 938.01 00

January 28, 1998
Roy Braden

Inspections Office
400 Main St

Room $47K " |

Knowille, TN 37902 A ? o Mﬂ $8b 4
2\

Re: McGinnis Farme A&

Mr, Braden:

This fett
- ;} \ :,:;li:dt: ni:{ﬂiaﬁ:; go;;c szr.:;; ;het gbﬁvf #laby plimbing work a1 McGinnis Farmg has
Questions please fee] froe to ci:-nmg# Do ig}}?f Pmbing Cod ¥ et are any furher

Thank you,

e

K. W. Ferner, Owner

/M_/ JAN 2 2 1507
By
_-“_--‘_‘_h‘q""%\.“_

8 4 94DE "N JuswaBeury sproday Ajunod xouy  WY6T:g (0T (0} Eny
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ERNIE o B e
ENS HUENS PHONE 5231181
HSTRUCTION Fhnigad. 556
B OMPANY, INC,
‘ 7#{»1”u¥“%¢&é%ﬁwt Sy ,#%wgb;lﬁglﬁz?" d??f,lf
ater____[aylaes
. NS Ay -~
o Nekw  TRe/
b FROM: _ ,}uqyafbw_
. : SUBJECT: m‘}\"@.!g‘ﬁm\.ﬁ.ﬁ‘ ¢ bS%e &
NUMBER OF PAGES 10 FOLLOK:
)
MESSAGE:
. - bty e
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Howarg g Ware, Architect
Pest Qines gox o710 SBR% Joha Mufthguy Kridirire, Tennsssas ¥y04p -

felephww 8155 725681
23 January 1993

. Oweng Qongtxqgtion company, Ing,
© 748 N, 4Eh “Tisnue ‘ "
Knoxvill@, TN 37917

ES;:de’ W’??‘.

Re Euildi,ﬂ‘-i! for MoGinni e Pavmg {ﬁ) \A % (_,%“S' % 8-
2200 Lovel) Road : gﬁ*r -
Knoxville, Tentessen ‘
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KNOX COUNTY FIRE PREVENTION BUREAU
CERTIFICATE OF COMPLETION
FOR

FIRE PROTECTION FEATURES
AND INSPECTION

To: Knox County Building Official

Subject: Certificate of Completion

This Certificate of Completion is issued for Permit Number
45965, Project Name MCGINNIS FARMS located at 2214 LOVELL
RD.. This certifies rhat the facility listed hereon has
complied with the Fixe Prevention Bureau Plans Review and
Fire Inspection process, the Standard Fire Prevention
Code, Standard Building Code, and NFPA Life Safety Code
101. This certificate of completion is only applicable to

the fire protection features of the facility.

This certificate was issued on Feb 6, 1998, by CHIP
WIDENER

Thig facility shall not be ocoupied until the
Certificate of Occupancy is issued by the

Building Qfficial of Knox County.

/)

Randall S. Qgterman
Knox County Fire Marshal

¢certcom.cre

¢ 9505 o JuoweReugy spioazy Ajuney xeuy  WyEis 1107 01 ny



. ARTHUR G. SEYMOUR, JR.
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ORALD . HOWELL FRANTZ, MCCONNELL & SEYMOUR LLP sox 39

- FULTON et e KNOXVILLE, TENNESSEE 37901
MICHAEL W. EWELL BRTARLISHED 1002 ‘
IMOGENE A. KING
JOHN M. LAWHORN TELEPHONE: 865-546-9321
JAMES E. WAGNER aks caq
BEVERLY D. NELMS FACSIMILE: 865-637-6249
MARY ELIZABETH MADDOX Email: gjseymour@fmslip.com WEB SITE: WWW.FMSLLP.COM

BENJAMIN C. MULLINS
RICHARD T. SCRUGHAM, JR,
MATTHEW A, GROSSMAN

SHARON POTTER October 27, 2009

KEVIN A. DEAN

Direct Fax: 865-541-4612

Knox County Board of Zoning and Appeals
c/o Mr. Grant Rosenberg

400 Main Street, Suite 345

Knoxville TN 37902

and

Robert C. McConkey, Esq.
Knox County Law Department
400 Main Street

Suite 612, City County Building
Knoxville TN 37902

Re: 1049 4a. Request of James L. McClain for variance of the Knox County Board
of Zoning Appeals to appeal the decision of Knox County Zoning Inspectors to
cease work and to be allowed to operate a nursery and irrigation distribution
business in AG zone. Property is located at 2214 Lovell Rod. CLT Map 104,
Parcel 168. Property is zoned AG. (Commission District 06)

I. QUESTION

Do the current uses of the property leased by John Deere Landscapes, located at the
Southeast side of Lovell Rd. and the northeast side of Hickey Rd., (“the property”) meet the

A 4 A1 Tt aprd—< A o
AtUtO1Y ) O, a0 [

7-114 prohibit Knox County from using its zoning authority to regulate John Deere’s operations?

The answer based upon Tennessee [aw is clearly yes

II. DISCUSSION
A. Factual Background:

This property is presently zoned as STPA (Stream Protection Area)/ A (Agricultural) and
its sector plan is LDR (Low Density Residential). The property, leased by John Deere
Landscapes, was developed as a wholesale/retail nursery that also incidentally sells irrigation and
landscaping supplies. The business has expanded to include the storing and distribution of



nursery stock, grown off-site and kept on the property, for subsequent distribution or sale on a
commercial basis.

The property has been used for the above-described purposes since 1996. The property
continued its storage and sale of nursery stock until the present. Grant Rosenberg, with Knox
County, issued a Notice of Violation based upon his opinion that the storage of nursery-stock,
grown off site but kept on the property for subsequent sale and distribution on a commercial
basis, exceeded the property’s Agricultural Zoning under the Knox County Ordinance.

B. Legal Background:

Local governments, like Knox County, lack the inherent power to regulate or control the
use of private property within their boundaries. Their power is derived solely from the State of
Tennessee through specific delegations of the General Assembly. As zoning laws are in
derogation of the common law and operate to deprive property owners a use of their property
that would otherwise be lawful, these regulations and ordinances are to be strictly construed by
the courts in favor of a property owners’ right to the free use of their property. Tennessee Mfr’s
Housing v. Metropolitan Gov’t of Nashville, 798 S.W.2d 254 (Tenn. Ct. App. 1990).

Pursuant to Article 5, Section 5.22.02(C) of the Knox County Zoning Ordinance
“Farming, including all types of agriculture and horticulture” shall be permitted in property in
the Agriculture zone. The Knox County Zoning Ordinance does not define the term
“Agriculture.” As the Knox County Zoning Ordinance does not define “Agriculture”, we must
look to the enabling statutes to determine how the legislature has defined “Agriculture” or
“Agricultural Uses” and to determine to what extent, if any, a county may affect, limit or control
the agricultural uses of land. The Knox County Zoning Ordinance cannot be more restrictive
than the grant of authority to regulate land use authorized by the Tennessee Legislature.

Tenn. Code Ann. § 1-3-105 is the definition section of the Tennessee Code. As mandated
by statute, the definitions in this part determine the definition of all terms used in the Tennessee
code, and any local ordinances enacted pursuant to the Tennessee code, unless the context
otherwise requires. Pursuant to Tenn. Code Ann. § 1-3-105:

(2)(A) “Agriculture” means:

. commeret Q]
) O CIrorar

production of farm products and nursery stock;

(i) The activity carried on in connection with the commercial

production of farm products and nursery stock; and

(iii)  Recreational and educational activities on land used for the
commercial production of farm products and nursery stock;

(B)  As used in this definition of agriculture, the term “farm products”
means forage and sod crops; grains and feed crops; dairy and dairy
products; poultry and poultry products; livestock, including breeding and



grazing; fruits; vegetables; flowers; seeds; grasses; forestry products; fish
and other aquatic animals used for food, feed, fiber or fur;

(C)  As used in this definition of agriculture, the term “nursery
stock” means all trees, shrubs, or other plants, or parts of such trees
shrubs or other plants, grown or kept for, or capable of, propagation,
distribution or sale on a commercial basis;

Id. (Emphasis Supplied).

Having defined Agriculture, the question becomes to what extent a municipality may
regulate agriculture or agricultural uses with the zoning authority as it is granted by Title 13 of
the Tennessee Code. This answer to this question is found in Title 13.

13-7-114. Construction — Building Permits — Agricultural use of land. — This
part shall not be construed as authorizing the requirement of building permits nor
providing for any regulation of the erection, construction, or reconstruction of any
building or other structure on lands now devoted to agricultural uses or which
may hereafter be used for agricultural purposes, except on agricultural lands
adjacent or in proximity to state federal-aid highways, public airports or public
parks; provided that such building or structure is incidental to the agricultural
enterprise. Nor shall this chapter be construed as limiting or affecting in any way
or controlling the agricultural uses of land.

Id. (Italics Supplied). Quite simply, as mandated by 13-7-114, if the activities on the property
meet the Code’s definition of agriculture, then Knox County cannot limit its agricultural
activities nor redefine what constitutes “agriculture” or “agricultural uses” for land located in
Knox County.

C. Application of Law to Facts:

Having already determined that, as a matter of law, Knox County is prohibited from
11m1t1ng or affectmg in any way or controlhng the agricultural uses of land, the threshold

“Agncultural Use

As will be set forth in more detail at the upcoming BZA meeting, the primary use of the

property is the storage, maintenance, and distribution and/or sale of nursery stock. Trees
(conifers and both deciduous fruit bearing and deciduous but non-fruit bearing variety), shrubs,
flowers, and flower bulbs constitute the majority of business on the property accounting for
approximately 39% to 42% of the annual sales on the property. As photographs of the property
reveal, over 50% of the property’s acreage is used in the storing and maintenance of this nursery
stock. Agricultural supplies such as compost, pine straw, wheat straw, plant seed, plant fertilizer,
landscaping constitute another 32% of the annual sales on the property. Irrigation equipment
used in farming/landscaping operations constitutes another 24% of annual sales while the
remaining 2% is miscellaneous retail of farming hand tools etc.



Knox County Codes Enforcement’s rationale for determining that the property was not
being used for agricultural purposes is based on the fact that the plants are not grown on site but
are rather brought to the site to be stored and maintained until they can be sold. This rationale
does not have any basis in Knox County’s Code and contradicts the Tennessee Code’s definition
of nursery stock. As stated above, nursery stock includes plants “grown or kept for, or capable
of, propagation, distribution or sale on a commercial basis.” All of the plants on the property are
being kept for, or are capable of, propagation, distribution or sale on a commercial basis. That is
the basis of the business on the property. There is no requirement in Tennessee’s Code that the
plants be grown “on site” although the plants continue to grow while they are maintained,
pruned, watered, feed and fertilized, as needed, while awaiting sale. The use of the property
meets the very definition of nursery stock and agriculture and is in conformity with State Law
and by necessity with the Knox County Zoning Ordinance.

CONCLUSION

Pursuant to Tenn. Code Ann. § 1-3-105(2) subsections (A) to (C), the uses of the property
meet the statutory definitions of Agriculture. In Tennessee, a county is prohibited from using its
zoning authority to regulate buildings “used for agricultural purposes” as well as “the
agricultural uses of land.” Tenn. Code Ann. § 13-7-114. As defined by statute, the activities on
the property are “agricultural uses.” As such, Knox County, and the Knox County BZA, must
grant the appeal and overturn the Code’s Enforcements determination that the property is not
being used for agricultural uses.

Sincerely,

Arthur G. Seymour, Jr.
FRANTZ, McCONNELL & SEYMOUR, LLP

AGSJ:alh
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